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that end. 23 The natural caution of the courts, however, in approving 
any step which appropriates the property of one for the use of another, 
reinforced by doubts as to the practical utility of the plan, leaves the 
matter unsettled as to its ultimate adjudication. 

The "Risk" in Fire Insurance. — What constitutes damage by fire 
within the terms of a policy of fire insurance has been variously de- 
fined. All investigations of the matter invariably lead to the early case 
of Austin v. Drew. 1 This, according to some of its reporters, estab- 
lishes the view that a thing is not damaged by fire unless actually ig- 
nited, 2 but this view, however, has long sin<'e lost favor. Damage done 
to goods in saving them from ignition, 3 injuries from walls falling be- 
cause of fire, 4 and loss by explosion incidental to a fire 5 are all well 
recognized as being losses within the policy. In such cases, however, 
actual visible firelight outside of the fire's proper place has been the 
proximate cause of the loss, 8 and this condition is generally an abso- 
lute prerequisite to recovery. 7 A second version of Austin v. Drew 1 
limits the term "fire" to a definite sort of ignition. No recovery, it is 
said, is given for damage by fire where the fire itself is not where it 
was not intended to be.* Thus, damage by a match, 9 a lamp 10 or fire 
confined in a stove, 8 provided there be no other ignition is not within 
the policy, while fire in a chimney is. 11 It has been said "were the fire 
a moral agent, it would be merely doing its duty and no more." 12 Such 
fires are termed innocent 13 or friendly, 8 the others hostile 8 or destruc- 
tive. 14 Some courts view Austin v. Drew 1 in a different aspect and add 
an additional element, declaring, that if fire is employed for a useful 
purpose and the thing intentionally subjected to it is damaged, there is 
no recovery. 15 Emphasis is laid on the intent to apply fire to the thing 

~A similar statute was recently upheld in Oklahoma; Noble State Bank 
v. Haskell (1908) 97 Pac. 590; and earlier statutes embodying the safety 
fund idea were enforced, though the question of their constitutionality does 
not appear to have been raised. Ehvood v. Treas. of Vermont (1851) 23 
Vt. 701; People v. Walker (1858) 17 N. Y. 502. 

'(1815) Holt 126; 4 Camp. 360; 68 Taunt. 436; 2 Marsh 130. 

2 Holt 126; 2 Marsh 130. 

3 Singleton v. Insurance Co. (1892) 132 N. Y. 298; Case v. Ins. Co. 
(1852) 13 111. 676. 

■"Russell v. Ins. Co. (1007) 100 Minn. 528; Ermentout v. Ins. Co. 
(189S) 63 Minn. 305. 

'Waters v. Ins. Co. (1837) 11 Pet. 219; Cf. Ins. Co. v. Hyman (1907) 
42 Colo. 156. 

"Lynn etc. Co. v. Meriden etc. Co. (1893) r 58 Mass. 570. 

'Western etc. Co. v. Assurance Co. (1905) 139 Fed. 637; Babcock v. 
Ins. Co. (N. Y. 1849) 6 Barb. 637. 

'Cannon v. Ins. Co. (1900) no Ga. 563. 

"Mitchell v. Ins. Co. (1901) 183 U. S. 42; but see Scripture v. Ins. Co. 
(Mass. 1852) 10 Cush. 356. 

,0 Ins. Co. v. Hyman supra. 

u Way v. Ins. Co. (1896) 166 Mass. 77. 

12 Gibbons v. Ins. Co. (1899) 30 111. App. 263. 

"Ins. Co. v. Hyman supra. 

"Ins. Co. v. Foote (1872) 22 Oh. St 34°- 

"American etc. Co. v. Ins. Co. (1891) 74 Md. 25; Scripture v. Ins. Co. 
supra; Cf. Brown v. Ins. Co. (N. Y. 1865) 31 How. 508. 
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injured as a criterion, and an accidental fire of unusual and destruc- 
tive intensity which causes damage by radiation of excessive heat, 
should, it is submitted, fall -within the terms of the policy even 
though confined to its proper place. This test would seem to be the 
most satisfactory for the reason that it appears most fully to express 
what the parties have in mind when these contracts are made. The 
terms of a policy must be read in the ordinary sense and understand- 
ing of men, 16 technical 17 and scientific distinctions 18 are not favored, 
and the objects reasonably within the contemplation of the parties 
at the time of the making of the agreement are the deciding factors. 19 
That the fire was to be n hostile or destructive agent in fact would 
seem to be a proper understanding to attribute to the parties. When 
materials not purposely subjected to it are injured by its unusual 
intensity the contingency provided for would apparently seem to have 
occurred, even though the fire had not escaped the bounds intended. 
It is noteworthy in this connection that in Austin v. Drew 1 the fire 
was no greater than customary. This construction also avoids the 
somewhat unjust result possible under the second interpretation, of 
permitting recovery for property injured but not ignited if the flame 
happens to be outside of its usual limits, and yet refusing relief for a 
precisely similar injury when it has not escaped. 20 

The principles governing the construction of insurance contracts 
also favor the latter and more liberal view. It is the insured in every 
case who is to be given the benefit of any needed interpretation. 21 
The predominant object of the agreement is indemnity and this object 
must, if possible, be effectuated. 22 As the insurer has prepared in ad- 
vance and preferred the instrument it is therefore to be taken most 
strongly against him. 23 This rule is also strengthened by the fact that 
warranties 24 and words of exception 25 or forfeiture 20 for the benefit of 
a promisor are not favored at common law. Some courts also declare 
it to be for the benefit of trade to construe the policy liberally, 27 and 
there is the additional element that the insured has received the con- 
sideration and relief should be given him whenever possible. 17 

In a recent Wisconsin case, O'Qonnor v. Queens Ins. Oo. (1909) 
122 N. W. 1038, 1122, a servant built a fire in a furnace, with 

'"Russell v. Ins. Co. supra; Cf, Lynn Etc. Co. v. Meriden etc. Co. 
supra. 

"Ins. Co. v. Barnd (1884) 16 Neb. 89. 

"Babcock v. Ins. Co. supra. 

"Lynn etc. Co. v. Merriden etc. Co. supra. 

"Case v. Ins. Co. supra. 

a Hoffmann v. Ins. Co. (1865) 32 N. Y. 405; Ins. Co. v. Dorsey (1880) 
56 Md. 70; Northrup v. Ins. Co. (1871) 43 N. Y. 516. 

^eutonia Ins. Co. v. Mund (1883) 102 Pa. St. 81; Rickerson v. Ins. 
Co. (1896) 149 N. Y. 307. 

a Natl. Bank v. Ins. Co. (1877) 95 U. S. 673; Brickard v. Ins. Co. 
(1883) 102 Pa. St 263; Fowkes v. Assur. Assn. (1863) 3 B. & S. 915; 
Brink v. Ins. Co. (1877) 49 Vt. 442. 

"Natl. Bank v. Ins. Co. supra. 

a U. S. eta Co. v. Newman (1887) 84 Va. 52; Sohier v. Ins. Co. (Mass. 
1865) 11 Allen 336; Palmer v. Warren Ins. Co. (1840) I Story C. C. 364. 
^Bailey v. Ins. Co. (1880) 80 N. Y. 21. 

"Pelley v. Assur. Co. (1757) 1 Burr. 341; Miller v. Ins. Co. (1877) 12 
W. Va. 116, 131; Teutonia Ins. Co. v. Mund supra. 
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highly inflammable material not intended to be used therein. Intense 
heat and great volumes of smoke escaped through registers into the 
rooms of a building. The furnishings of the rooms were charred and 
also injured by smoke, though no ignition occurred. Recovery was 
allowed. This decision seems a proper application of the more liberal 
rule above advocated. To say the parties intended no recovery for 
such a loss because the fire was never where not intended to be, would 
seem to give undue force to a mere technicality, and any remaining 
doubt as to the propriety of the result ought apparently to be dis- 
solved by the rule of liberal construction in favor of the insured. 



Power op Railroad Commissioners to Impose Penalties. — Al- 
though it is a fundamental maxim of our law, based on our theories 
of government, that the power to legislate cannot be delegated, 1 never- 
theless the courts experience great difficulty in determining what con- 
stitutes such a delegation. Two general tests have been involved. 
First, there is no delegation of legislative power where the legislature 
leaves it to a commission to determine the happening of a stated 
contingency upon which the law intends to make its operation or 
suspension depend. 2 Secondly, the adjustment of details in execution 
of a law already in existence is a purely administrative function. 3 
Both tests are inadequate, and in the last analysis the nature of the 
act itself is the true criterion, 4 so that if it involves the making of a 
rule of law for the future it is legislative. In the case of railroad 
commissions, since the standard of reasonableness is constantly shift- 
ing, the legislature can only lay down general principles leaving the 
application of the facts to the commission. That the commission is 
thus only acting in execution of the law is apparent from the fact 
that the rates so fixed are subject to review by the courts. Conse- 
quently, a legislative declaration that the rates fixed by the commis- 
sion shall be final constitutes a delegation of legislative power. 6 Since 
the construction of an act should always most strongly favor its 
constitutionality, acts in which the legislature empowers a railroad 
commission to fix reasonable rates, without declaring that the carrier 
shall not charge more than reasonable rates, 7 can be supported logically 
as not constituting delegations of legislative power, only on the theory 
that the legislature need not reiterate principles of the common law. 
Under this view it can fairly be said that the law is already in exist- 
ence, that the commission therefore effects no change, but only sup- 

'Cooley, Constitutional Limitations 163. 

=C. W. & Z. R. R. Co. v. Commission (1852) 1 Oh. St. 77, 78; Field 
v. Clark (1891) 143 U. S. 649, 680, 691; Union Bridge Co. v. U. S. (1906) 
204 U. S. 364; So. Pac. Co. v. U. S. (C. C. A., 9th C. 1909) 42 Chi. Leg. 
News No. 14. 

"Locke's Appeal (1873) 72 Pa- St. 491; Ga. R. R. v. Commission (1883) 
70 Ga. 694; Chicago & N. W. Ry. Co. v. Dey (1888) 35 Fed. 866, 873; 
see also In Re Kollock (1896) 165 U. S. 526, 532; State v. Briggs (1904) 
45 Ore. 366. 

*g Columbia Law Review 341. 

'Ex Parte Cox (1883) 63 Cal. 21 ; Harbor Commissioners v. Redwood 
Co. (1891) 88 Cal. 491; U. S. v. Blasingame (1900) 116 Fed. 654; Fite v. 
State (1905) 114 Tenn. 646, 658; Shaezlein v. Cabanniss (1902) 135 Cal. 466. 

°Cf. State v. G. N. Ry. Co. (1907) 100 Minn. 445. 

*R. R. Commission v. P. & A. R. R. Co. (1888) 24 Fla. 417. 



